DIOSCORUS AND THE LAW! 
Peter van Minnen 


Dioscorus? was a sixth-century notary who drew up a variety of documents 
for others and for himself. He originated in Aphrodite,’ a small town in Up- 
per Egypt, but he also made two trips to Constantinople (548/9 and 551) 
and spent several years: in Antinoopolis, the capital of Upper Egypt (565/6- 
570/3). 

As a notary, Dioscorus used his legal knowledge in a very practical 
way. The documents he composed in Greek and in Coptic followed estab- 
lished patterns, but he also drew on existing law, both imperial and custom- 
ary. To produce documents in accordance with the latest official require- 
ments, Dioscorus had to be up to date. He may have learned the traditional 
patterns from other, older texts, which he could imitate and use as prece- 
dents. For the latest developments Dioscorus had to know current law, ei- 
ther in the form of translations or through contacts with more experienced 
colleagues. His visits to Constantinople and his extended stay in Antinoo- 
polis will have much facilitated this. 

There was also much scope for rhetorical composition. Some of the 
documents Dioscorus produced were long prose texts, in which he narrated 
a case in great detail.* For this part of his task other, older texts were avail- 
able as models. Dioscorus also kept drafts of his own documents in his ar- 
chive, either for future reference or for educational purposes. These illus- 
trate how he worked and how he may have transmitted his knowledge to 
others. 

Dioscorus is generally known for his prolix style. It is, however, not so 
much the style of the documents as the exhaustive listing of all kinds of 


© I have profited from discussions with J. Urbanik, Warsaw. All dates are AD unless 
otherwise noted. 
? On Dioscorus and his archive see the brief accounts in Bell, ‘An Egyptian Village’; 
Keenan, ‘The Aphrodito Papyri’; MacCoull, Dioscorus of Aphrodito, pp. 1-56; 
Verbeeck, ‘Dioskoros’; Gagos and Van Minnen, Settling a Dispute, pp. 1-48; 
Kuehn, Channels of ler ishable Fire, pp. 42-76; Fournet, Hellénisme, vol. 1, pp. 
317-343. 
3 Fournet, ‘Appendice’, points out that in the sixth century the official name of the 
Village was Aphrodite. In early Arab times it was called Aphrodito. 

* See on this especially the analyses in MacCoull, Dioscorus of Aphrodito, pp. 16- 
56. 
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provisions and clauses, often very similar from contract to contract, which 
makes reading them rather heavy going. With the wider dissemination of 
legal knowledge in Late Antiquity the inclusion of all kinds of provisions 
and clauses in documents became inevitable. For all the clients knew, with- 
out these provisions and clauses, documents could be disputed on some le- 
gal point and rendered ineffective. The notaries could charge more for 
longer documents.’ 

The pièce de résistance in Dioscorus’s archive are four imperial re- 
scripts (P.Cair.Masp. I 67024-67025, 67026-67027, 67028 and 67029). 
Since these were drafis kept by Dioscorus himself, sometimes in multiple 
copies with variations from one text to another, it seems to follow that the 
petitioners were requested by the authorities in Constantinople to draw up 
their own responses to the petitions they presented to the emperor. This 
idea, first suggested shortly after the rescripts were published, has been 
widely accepted by legal scholars.? 

For this remarkable procedure later European parallels can be ad- 
duced.* From the second half of the ninth until the twelfth century royal acts 
could be prepared by the beneficiaries themselves (in German this is called 
Empfangerausfertigung) after which the royal chancery would provide only 
the finishing touch. It could also take the drafts of the beneficiaries and 
copy them out in its own style or draw up the acts from scratch (in German 
this is called Kanzleiausfertigung). Even if the royal chancery drew up the 
acts from scratch, it could still cannibalise the petition presented to the king 
for the narrative of the facts and for the formulation of his answer. It could 
also draw on previous acts issued in similar cases (in German these are 
called Vorurkunden). The royal chancery would also have formularies of 
such texts at its disposal, but this material may rather have been used to 
train new scribes.” 


° C£ Wolff, ‘Der byzantinische Urkundenstil Ägyptens’, p. 139, who remarks on 
‘die namentlich in liebevoll ausgearbeiteten Vertragstexten häufig anzutreffende, 
ebenso naive wie doktrinäre Sucht … herkömmliche Klauseln mit praktisch 
wertlosen, aber Buchwissen verratenden romanistischen Begriffen aufzuputzen’. 

© The editio princeps of P.Cair.Masp. I 67026-67027 and 67028 is Maspero, ‘Etudes 
sur les papyrus d’ Aphrodite, pp. 138-152. 

7 See Amelotti and Migliardi Zingale, Le costituzioni giustinianee, especially pp. 44- 
45. 

® Guyotjeannin, Pycke and Tock, Diplomatique médiévale, pp. 228-230. 

? Lusigna, ‘La transmission’. Royal acts were composed like letters, and ‘arts 
épistolaires’ in the title of Lusigna’s article refers to the royal acts themselves, not to 
letter books, which, however, also circulated in the Middle Ages. 
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Dioscorus may well have kept the drafts to instruct trainees. We know 
of such activity on his part only indirectly.” Some texts in his archive exist 
in two copies, one in his own hand and one in another. Since his own texts 
were authoritative, and the copies were sometimes mistaken in what they 
read in his original, it follows that the other texts were written by an associ- 
ate, who copied such texts for practice purposes. As an example I mention 
the will of a physician from Antinoopolis (P.Cair.Masp. II 67152), which 
someone copied in P.Cair.Masp. Il 67151. The copy reproduces Dio- 
scorus’s abbreviation of ny at the end of a line (by a supralinear stroke) in 
the middle of lines, where it is inappropriate. Another example is provided 
by some of the semi-literary texts in Dioscorus’s archive. A metrological 
table in his hand (P:Lond. V 1718) was copied in an unpublished text! in a 
hand which also wrote the conjugation tables in the archive (P.Aphrod.Lit. 
I 2-4). These tables seem rather out of character for an accomplished 
scribe such as Dioscorus. The person who wrote them may well have been 
his trainee. The ethopoiiai included among Dioscorus’s poems 
(P.Aphrod Lit. IV 41-46), which work out set themes for composition, may 
also point in the direction of his role as educator.’ The Homeric ‘glossary’ 
(P.Aphrod.Lit. II), the life of Isocrates (P.Cair.Masp. II 67175) and the bi- 
lingual glossary! might also belong here, but it seems to go too far to re- 
gard Dioscorus as a full-blown grammatikos. 

Dioscorus kept several drafts of imperial rescripts in his archive. We do 
not know whether the final versions handed in to the imperial chancery 
were copied out in its own style or whether it finished them off by merely 
having the emperor add the imperial subscription and by adding the ‘seen’ 
note vouching for the authenticity of the subscription. The final texts would 
in any case have been issued by the imperial chancery. Still, the fact that 
petitioners from Aphrodite including Dioscorus himself were requested to 
draw up the responses shows how legal nullities — as Dioscorus and his 
companions no doubt were as compared to the legal experts in Constantino- 
ple were somehow involved in the creation of law in late Antiquity. One 
might argue that the rescripts in this case are merely referrals from the em- 
peror to the local authorities in Upper Egypt and that more serious rescripts 
would have been drafted by the imperial chancery itself. | But even these 
referrals required exact legal formulation. If this could be left to people like 


!° Fournet, Hellénisme, vol. 1, pp. 236-237 and 325-326; vol. 2, pp. 688-690. 
!! To be published by J.-L. Fournet. 

1? Cf. similar tables in P.Aphrod Lit. IN 1. 

! Fournet, Hellénisme, vol. 1, pp. 275-276. 

 Hasitzka, Neue Texte, no. 257. 

 Amelotti and Migliardi Zingale, Le costituzioni giustinianee, pp. 44-45. 
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Dioscorus, the imperial chancery may well have taken a chance also with 
more complicated cases. One is tempted to compare this reliance on the le- 
gal know-how of members of ihe public with the responsibilities with which 
quaestores were credited in Late Antiquity.'® These magistrates were not 
always legal experts themselves, but they were nevertheless called upon to 
draft laws. The quaestores and Dioscorus and his companions, who in their 
own little way were also involved in the creation of law in late antiquity, 
shared the same basic literary education, which allowed them to be trusted 
with it in the first place. 

Dioscorus’s activity as a notary dates from after the promulgation of 
Justinian’s legal corpus.'” This means that he could not ignore existing leg- 
islation. The problem was how to apply the law to each case and even 
where to find it. Although the Justinian legal corpus is organised by topic, it 
is by no means apparent what the decisive piece of legislation is in each 
case. Since the material is arranged chronologically under the various 
headings, it would perhaps make sense to quote only the most recent law, 
much in the way in which modern scholars tend to refer to the latest schol- 
arly contribution rather than to the whole series of contributions or even the 
most pertinent contribution — which, in fact, is not always the most recent. 
In the case of late Roman legislation, the situation was even more compli- 
cated. Newer laws did tend to abrogate older laws, but if older laws con- 
tained more details, which could still be relevant, they would still be valid. 
If the latest law on a particular topic did not contain the necessary details, 
one would have to find one’s way back through the older laws to find out 
what provided the best reference for a particular case. 

The main reason why Dioscorus went to Constantinople in 548/9 and 
again in 551 was to obtain a rescript on behalf of his hometown. For the 
first visit we have a draft of a rescript (P.Cair.Masp. I 67029), which is un- 
fortunately much damaged. It is not in Dioscorus’s hand," but presumably 
in that of one of his companions. For the second visit we have two much 
better preserved drafts of a rescript (P.Cair.Masp. I 67024-67025). On the 
first draft, which is in Dioscorus’s hand,'” he rewrote a section of the text on 
the back (lines 30-52) below an isopsephistic poem on Saint Menas 
(P.Aphrod.Lit. IV 48). The easiest explanation for this is that the rescript 


16 See Honoré, ‘Ausonius and Vulgar Law’. 

17 Dioscorus first occurs in 543 (P.Cair.Masp. 167087). The earliest text he wrote is 
P.Cair.Masp. HI 67283 of 547/8. 

'® For help in sorting out the hands responsible for writing the texts mentioned in 
this paper I am indebted to J.-L. Fournet, who checked his set of photographs for 
me. 

1 The second draft is not in Dioscorus’s hand, but in that of one of the other drafts. I 
will return to this later on. 
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was drafted in multiple stages and that Dioscorus copied the isopsephistic 
poem while making the first draft. Since there are no other isopsephistic po- 
ems among Dioscorus’s papers, we may assume that he merely copied this 
text from someone else and that he did not compose it himself. He could 
find a lot of interesting poems in Constantinople. Saint Menas happened to 
be an Egyptian saint of international fame. 

The portion of the rescript on behalf of Dioscorus’s hometown copied 
below the isopsephistic poem represents an intermediate stage between the 
two larger versions, which strongly suggests that it was written on the papy- 
rus while he was still in Constantinople. That Dioscorus rewrote this par- 
ticular portion of the rescript by copying it sentence by sentence from his 
draft on the front seems indicated by the letters (all alphas) found between 
the lines on the front of the papyrus. These are not found in other texts in 
Dioscorus’s archive. That they denote a particular type of prose rhythm, as 
has been suggested,” seems unlikely. That they have to do with the various 
stages of the preparation of the drafts of the rescript seems more likely. 
While copying the text from the front Dioscorus may have marked for him- 
self how far he had got while flipping from one side of the papyrus to an- 
other. 

All three versions of the rescript on behalf of Dioscorus’s hometown, 
where they exist, show slight differences. That these texts are drafts and not 
copies also follows from the fact that the prescript is incomplete: ‘X (name 
left out) from such-and-such a village (&k tfode fig kounc)” in lines 1-2.2! 
The final draft would have provided proper identification and would also 
have included a concluding stipulation about a fine. The other rescripts 
drafted during Dioscorus’s second visit to Constantinople are also to some 
extent incomplete. The rescript he drafted on behalf of his hometown is ex- 
tremely interesting, but I will concentrate on two shorter rescripts which 
deal with private legal matters, either concerning Dioscorus himself or his 
family. 

At this point it is important to work out the family relationship implied 
by the two shorter rescripts. The editor thought that the two texts 
(P.Cair.Masp. I 67026-67027 and 67028) were exercises, because in his 
view they were incompatible.” Both seem to relate to the same person, Dio- 
scorus, but the editor could not reconcile the facts about this person con- 
tained in the two texts. Later scholars, commenting on the texts from a legal 


2° Wendland apud Partsch, ‘Neue Urkunden’, p. 205, note on lines 39-43. 

2! The use of the demonstrative pronoun should not be taken as an indication that the 
text was written in Aphrodite. The demonstrative is used in a similarly generalising 
way in P.Cair.Masp. I 67027. 

?° Maspero, ‘Etudes’, pp. 149-152. 
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point of view, have claimed that the objections are indecisive.”” One 
scholar, however, noticed that the data in the texts were not easily reconcil- 
able with what was otherwise known about the family of Dioscorus. As an 
alternative to the idea that ihe texts were merely exercises, he thought the 
texts could relate to someone else, either called Dioscorus or not. In the lat- 
ter case Dioscorus would have substituted his name for another. 

When I first read these texts I noticed a problem, which, oddly enough, 
had not been remarked upon by the legal scholars. In P. Cair.Masp. 1 67028, 
which is written in Dioscorus’s hand, he tries to secure his mother’s inheri- 
tance, which had been appropriated by his half-brother(s) and/or -sister(s). 
He clearly acts alone and therefore does not have another full brother or 
sister who could also claim part of his mother’s inheritance. In 
P.Cair.Masp. | 67026-67027, however, Dioscorus does have a full sister, 
who is represented by her brother. My initial conclusion was that the two 
Dioscori were not one and the same person. 

In a recent monograph” I reconstructed the family of Dioscorus a little 
further than previous scholars. I included two cousins, children of a sister of 
Dioscorus’s father, called Anastasia alias Tekrompia and another Dio- 
scorus. It now appears that P.Cair. Masp. 1 67026-67027 concerns them, not 
our man.” The other Dioscorus and his sister had been entrusted to the care 
of an unele called Apollos, who had recently died. This must be Dioscorus’s 
father. The sister is called Peristera, ‘the dove’, in the second draft 
(P.Cair.Masp. 1 67027), which is in Dioscorus’s hand. The Coptic alias of 
his cousin, Tekrompia, also means ‘the dove”. In the second draft Dioscorus 
apparently used the Greek rendering of this alias to identify his cousin. 

The first draft (P.Cair.Masp. 1 67026) is in the same hand as the second 
draft of the rescript on behalf of Dioscorus’s hometown (P.Cair.Masp. I 
67025). It may well have been written by Dioscorus’s cousin Dioscorus, 
who accompanied him on his second visit to Constantinople. Apparently 
Dioscorus drafted the rescript on behalf of his hometown (P.Cair.Masp. I 
67024) and on his own behalf (P.Cair.Masp. I 67028), but submitted only 
the former to one of his companions for a ‘second opinion’ (P.Cair.Masp. I 
67025), presumably his own cousin Dioscorus. This Dioscorus must also 
have been quite knowledgeable about the law, if he worked on the rescript 
on behalf of his hometown and made the first drafi of the rescript on behalf 


> Partsch, ‘Neue Urkunden’, pp. 228-229 and 232-233, and Amelotti and Migliardi 
Zingale, Le costituzioni giustinianee, p. 57. 

2 Bell, ‘An Egyptian Village’, pp. 26-27, note 24. 

2 Gagos and Van Minnen, Settling a Dispute, p. 131. 

2 This has now also been argued by C. Zuckerman at the International Congress of 
Byzantine Studies in Paris (August, 2001). 
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of himself and his sister (P.Cair.Masp. I 67026)?” He had of course re- 
ceived the same kind of education as Dioscorus. 

If P.Cair.Masp. 1 67026-67027 does not concern Dioscorus personally, 
although he wrote the second draft, but another Dioscorus, does 
P.Cair.Masp. 1 67028 really concern our man? Or could this be a rescript 
drafted by Dioscorus for yet another Dioscorus? This seems hardly credible. 
In this text Dioscorus is the only surviving child of his father and mother. 
He does not mention other heirs to his mother’s inheritance, but he does 
mention half-brother(s) and/or -sister(s), children of his father and his sec- 
ond wife who did not share in his mother’s inheritance. We know that Dio- 
scorus indeed had a brother, Menas, and a sister, who may well have been 
his half-brother and -sister. As children of his father, but not of his mother, 
they shared in the inheritance of his father only. This is how they appear in 
other documents. 

One receipt for taxes on land formerly owned by Dioscorus’s father 
Apollos is made out in the name of Menas ‘his son’ (P.Lond. V 1702). 
Similar receipts exist made out in Dioscorus’s name, so we may assume 
Menas was a half-brother, a child of the same father. In another text Dios- 
corus seems to have been on bad terms with Menas, because one of his 
fields has been damaged by two protokometai at the instigation of Menas 
‘my brother’ (P.Cair.Masp. IIL 67319, 16). An anonymous sister occurs in 
P.Lond. V 1677, where her husband and Dioscorus’s son have both been 
maltreated by the pagarch, although, as Dioscorus points out, his son had no 
business with that husband. Again we may assume that she was a half- 
sister. One scholar™ has detected another sister in the wife of Phoebammon 
who appears as a son-in-law of Apollos (his name appears in a lacuna in 
P.Cair.Masp. 1 67108, 8) and as a representative, along with Dioscorus, of 
Apollos’s heirs. We now know that Phoebammon was married to Anastasia 
‘the dove’, a niece of Apollos. 

In the rescript on behalf of his hometown (P.Cair.Masp. I 67024- 
67025) a special section (lines 24-30) is devoted to the inheritance of Dio- 
scorus’s father, which had been seized by others.” This problem is referred 
to in passing in the rescript drafted for his cousins (P.Cair.Masp. 1 67026- 
67027). P.Cair.Masp. 1 67024-67025 mentions both Dioscorus and his half- 
brother and -sister as the duped party, which is exactly what we should ex- 
pect if they had the same father and shared his inheritance. When Apollos’s 


I have not yet been able to compare the hand of P.Cair. Masp. I 67025 and 67026 
with the only known signature of Dioscorus’s cousin Dioscorus in P.Cair.Masp. II 
67283 iii 7-8. 

28 Bell, ‘An Egyptian Village’, p. 26. 

2° | have translated this passage below in Appendix 1. 
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property was seized after his death, all his heirs, not just Dioscorus, would 
have been duped. While the culprits in P.Cair.Masp. 1 67026-67027 are 
identified as men of Julian the pagarch (line 7), though their claim on 
Apollos’s property is not specified, it is clear from P.Cair.Masp. I 67024, 
24-30 that we are dealing with the same people there. The crossed-out 
phrase (line 27) refers to a tax claim on Apollo’s property, which makes 
good sense if the culprits were acting on the pagarch’s behalf. Earlier on in 
this text it appears that Dioscorus had gone to Constantinople for this once 
before, which must be the visit of 548/9. For this earlier visit the petition 
P.Cair.Masp. 1 67019, which identifies the culprit as the pagarch, and the 
rescript P.Cair.Masp. I 67029 were drafted. The somewhat earlier report 
P.Cair.Masp. Ill 67283 also identifies the culprit as the pagarch. During the 
earlier visit Dioscorus secured a letter (SB VI 9102) in which the pagarch is 
again the culprit and the duped party is described as oi raîdeg "ATOMO 
(lines 3-4), i.e. Dioscorus and his half-brother and -sister. 

Dioscorus grew up as the only child of his father and mother. After the 
death of his mother, his father remarried and had at least another son and a 
daughter, with whom Dioscorus grew up as the elder half-brother. In addi- 
tion, the house of Apollos was occupied by two cousins of Dioscorus, a boy 
and a girl, whose mother had died while they were still very young (their 
father had presumably died even earlier). Dioscorus seems to have had a 
good relationship with these cousins, because he helped draft the rescript on 
their behalf (he wrote P.Cair. Masp. 1 67027). In the other rescript where he 
is defending his own rights (P.Cair.Masp. I 67028), the children of his fa- 
ther’s second marriage are shown in a much less charitable light, although 
he cannot fail to mention them in tandem with himself in the section of the 
rescript on behalf of his hometown dealing with the inheritance of his father 
(P.Cair.Masp. I 67024, 24-30). The irritation over his mother’s inheritance 
could be reflected in Dioscorus’s later suspicion that his half-brother was 
behind some of the damage done to his fields. But perhaps I am reading too 
much into this. 

This leaves me with just one nut to crack, another brother who has been 
claimed for Dioscorus by earlier scholars. Senuthes (or Sinuthios) son of 
Apollos has been identified as his brother by the editor of P.Hamb. II 231, 
whose idea has been widely accepted! As in many other texts, Senuthes 
appears there as a protokometes alongside Apollos, Dioscorus’s father. The 
editor believes that her text actually proves that Senuthes was Apollos’s 
son, but in fact it proves quite the opposite. In the text someone acknowl- 
edges the receipt of Dioscorus’s third share of a debt once incurred by 


3° A revised stemma of Dioscorus’s immediate family appears below as Appendix 2. 
3 Most recently by Koenen in Gagos and Bagnall, P. Thomas, p. 236. 
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Apollos and Senuthes. On the back of the text Dioscorus identifies Apollos 
as his father, but Senuthes he objectively identifies as ‘Senuthes the son of 
Apollos’. If Senuthes had been the son of his father and not of some other 
Apollos, Dioscorus would have made that explicit. As it stands, Senuthes 
must be the other protokometes, a colleague of Apollos, but not his son. Se- 
nuthes survived Apollos, and Dioscorus took over his father’s position as 
protokometes alongside Senuthes. Whether Senuthes was related to Dio- 
scorus in another way, we cannot tell, because the names are all very com- 
mon. Apollos and Senuthes sometimes acted together with Victor, the priest 
of the main church of Aphrodite, who was another cousin of Dioscorus. In 
P.Mich. XIII 669 the three of them borrow money. There appear to have 
been three protokometai in Aphrodite.” 

It is now time to look at the texts in more detail. In P.Cair.Masp. I 
67028” Dioscorus refers to a law of Leo of 472, which we know as C. 5, 9, 
6 with other bits and pieces in C. 6, 20, 17 and 6, 61, 4, on the constraints 
on a man’s property in case he remarries. Dioscorus quotes a part of this 
law below the draft of the rescript and refers to it in lines 11-15. Properly 
speaking, this particular point is not the reason for his complaint against his 
half-brother and -sister in lines 1-11. That is not the property of his father, 
but that of his first wife, Dioscorus’s mother. His father had remarried and 
transferred to the second wife what he had previously given to his first wife 
out of his own property without regard for the rights of his son from the first 
wife. 

It is very likely that Dioscorus’s father had remarried because his first 
wife had died. This would seem to be indicated by the quotation of the law 
of Leo which follows below the text of the rescript, which envisages a hus- 
band who survives his first but not his second wife, but since this seems to 
be merely a fragment of a much more complicated piece of legislation, we 
do not have to apply it literally to the case at hand. After Dioscorus’s father 
died intestate, the children of the second wife had appropriated the lot origi- 
nally belonging to Dioscorus’s mother without any regard for his rights. His 
father’s second wife had presumably also died in the meantime, because she 
does not play an active role in the matter. 

In the translation I have taken todg é &xetvng notôa in lines 4-5 as 
the subject of the infinitive. Many commentators seem to have assumed that 


7? Fournet, ‘Le système des intermédiaires’, p. 240, points out that P.Cair.Masp. Ill 
67286 identifies all three as protokometai, but strictly speaking the priest and the 
two protokometai merely represent the protokometai in that text. But the point is no 
doubt a valid one. Fournet does not include P.Lond. V 1702, which is dated to a 
sixth indiction (557/82). 

A translation of this text is included in Appendix 1. 
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this expression is the object of the infinitive.*’ The verb &peXé0001, how- 
ever, does not mean ‘to disinherit’ but ‘to take away’ (as in the other re- 
scripts, P.Cair. Masp. 1 67024, 26 and 67026, 8), and the object of the verb 
is no doubt the same as that of xotadaravàv: the things which originally 
belonged to the first wife, Dioscorus’s mother. Dioscorus wants to make 
sure that he gets this back. At this point he does not invoke the law of Leo, 
which deals with the constraints on a man’s property should he remarry. In 
lines 1-11 of the text Dioscorus deals only with his mother’s property. He 
claims all of it. His father had no right to transfer this to anyone, least of all 
to the second wife. Dioscorus has been deprived of the inheritance which he 
as the only child of his mother — the legal and only heir to the property con- 
cerned with in lines 1-11 — could naturally claim as his due. The use of 
Épnpov in line 6 also points to his being deprived of his due rather than to 
his being an orphan. 

I cannot help remarking that the editor saw no difficulty in lines 1-11, 
where he nevertheless mistranslated a vital passage, and that the subsequent 
legal commentators have gone so far as to claim that the legal case as a 
whole was crystal clear. On the basis of lines 11-15 they thought that Dio- 
scorus’s father even disinherited the children of the first wife, which is con- 
tradicted by Dioscorus’s claim to a rightful share in his father’s inheritance. 
The editor thought that Apollos had merely favoured the children from the 
second wife in his will. If there had been a will disinheriting Dioscorus, he 
should have disputed it, but this he does not do. I rather think that the in- 
heritance of Dioscorus’s father had not yet been divided and that there was 
no will. 

In lines 11-15 Dioscorus merely mentions, just to be on the safe side, 
an additional point which affects his continuing relationship with his half- 
brother and -sister. With regard to his father’s own property they naturally 
shared in the inheritance. Dioscorus cannot well claim all of it. In this con- 
nection he invokes the law of Leo, which stipulates that the second wife re- 
ceives only as much as each child from the first marriage. As the only child 


“See the translation in Maspero, ‘Etudes’, p. 142 as explained at 147. Only 
Beaucamp, Le statut de la femme, p. 69, construes it correctly. 

35 Maspero, ‘Etudes’, p. 146. 

3° Partsch, ‘Neue Urkunden’, p. 231: ‘Der Rechtsfall macht dem Verständnis keine 
Schwierigkeit’. Mitteis in the introduction to his Grundzüge, no. 382: ‘Der 
Rechtsfall bedarf keiner Erläuterung’. At least Maspero was aware of problems in 
the rest of the text (‘Études’, p. 146): ‘La seconde affaire est loin d’être ... 
intelligible, il s’en faut de beaucoup’), but did not realise what the decisive problem 
was (the absence of a full sister P.Cair.Masp. 1 67028, the presence of one in 
P.Cair.Masp. 1 67026-67027). Beaucamp, Le statut de la femme 2, pp. 68-70, did 
not realise it either. 
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from that marriage, Dioscorus would get at least as much as the second wife 
or, now that she is apparently dead, her heirs. In the absence of a will he had 
a right to be worried about the share of his father’s inheritance that he 
would end up with. 

An additional reason why my interpretation of odg È Exetvng roîdag 
in lines 4-5 as the subject of the following verbs is to be preferred, is the 
fact that otherwise Dioscorus would be using a plural to refer to himself, 
whereas no other heirs from the first marriage are mentioned as potential 
beneficiaries in what follows. He clearly was his mother’s only child. Of 
course, one can always claim that Dioscorus was a muddled thinker, but my 
experience in dealing with his texts is that they are usually very precise. It is 
just careless reading which has not always shown Dioscorus in the best of 
lights. Yet his documents have often been referred to in contexts where a 
muddled understanding of them is potentially misleading. Im other cases 
(very) important information contained in these texts has simply been disre- 
garded, because no one has understood the texts for lack of a careful trans- 
lation. This situation should no doubt be addressed first before more mono- 
graphs on Dioscorus are produced.?” 

The matter of his father’s inheritance (not that of his mother’s, which is 
the main point dealt with in lines 1-11) is further complicated by the fact 
that his father had received a donation from an aunt. The children from the 
second marriage had made this aunt write a new donation document, in 
which they, rather than their father, were made the beneficiaries of the do- 
nation. This would prevent Dioscorus from claiming any part of this dona- 
tion, because it would not be part of his father’s inheritance in which all his 
children would share. Lines 15-22 are therefore devoted to pointing out that 
the aunt’s original donation should remain part of his father’s inheritance. 
Generally speaking a second donation does not abolish the rights estab- 
lished by a first donation. This means that it was the aunt, not Apollos, who 
was made to write a second donation. As long as Apollos was alive, there 
would seem to be no particular reason to transfer the donation from him to 
his children from the second marriage only. This would be up to him. Pre- 
sumably, Dioscorus’s father was already dead by the time the second dona- 
tion was written. The children from the second marriage would not have 
bothered to have the aunt write a new donation in their favour, if they did 
not find themselves with Dioscorus on their (opposite) side as co-heir of 
their father’s estate of which the aunt’s donation had become part. 

Second donation documents were legally invalid except in circum- 
scribed cases, e.g. when someone wanted to disinherit a child for bad be- 
haviour towards his parent after the child had been the beneficiary of a do- 


37 Cf. the recent blossoming of such monographs mentioned in note 2. 
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nation document. The way was then open for a second donation document 
regarding the same property. Here the matter seems to be as Dios-corus 
suggests: the children of the second marriage try to extract as much as pos- 
sible out of their father’s inheritance before dividing it with Dioscorus. The 
second donation document is not only illegal, but really a devious way to 
harm the rights of their co-heir. The imperial legislation against second do- 
nations had come into being to prevent just this type of fraud. 

Whether Dioscorus is telling the truth or withholding important infor- 
mation, we cannot tell. The present rescript is merely a way to open the case 
and to have the authorities in Upper Egypt look into the matter. If Dioscorus 
was really as poor and deprived as he makes himself out to be, he could 
only stand to gain by having the matter looked into. He would get his 
mother’s inheritance in toto and at least a share of the aunt’s donation. As 
far as the general division of his father’s inheritance is concerned, Dio- 
scorus would need all the support he could get to secure his rightful share of 
it. He could not well have dropped the reference to the law of Leo, because 
it supported his case. 

What Dioscorus added below the text of the rescript does not corre- 
spond to anything in the Latin text of the law of Leo preserved in Justin- 
ian’s Code. As one of the early legal commentators already saw,” Dio- 
scorus must have had access to a Greek translation of the complete law, not 
just of the excerpt we find in the Code. The way C. 5, 9, 6 opens shows that 
the excerptors left out the considerans, the narrative leading up to the actual 
decision of the emperor. In the Latin text sancimus corresponds to 
Beoritopev in Greek, which we find several times in the drafts kept by 
Dioscorus (P.Cair.Masp. 1 67024, 17, 27 and 39; 67026, 12; and 67028, 7 
and 18). There it is always preceded by a substantial considerans, and this 
was no doubt also the case with the law of Leo. What we find below the re- 
script is presumably the original opening of this law. 

In Dioscorus’s draft the emperor urges the dux of Upper Egypt, the ad- 
dressee of all the rescripts Dioscorus and his companions were after in Con- 
stantinople, to uphold the law of Leo. In fact, in Justinian’s legal corpus we 
find similarly worded references to this law in legislation issued by Justin- 
ian himself and excerpted in C. 5, 9, 10 of 529 and Nov. 22, 27 of 536. The 
law of Leo must have been the key text which both issuers and users of the 
law in late antiquity referred to when it came to inheritance problems 
caused by second marriages (which were disapproved of for religious rea- 
sons). 

P.Cair.Masp. 1 67028 shows that Dioscorus was able to imitate the 
style of imperial rescripts and to quote a law of Leo. Dioscorus may have 


38 Partsch, ‘Neue Urkunden’, p. 234. 


DIOSCORUS AND THE LAW 127 


been pointed to this by someone in Constantinople, but maybe he already 
knew it. To decide this, we have to consider whether the rescripts were 
drafted in Aphrodite or in Constantinople. One of the drafts made for the 
earlier visit to Constantinople in 548/9, a petition (P.Cair. Masp. I 67019), is 
written on the back of an unrelated text. This draft could have been written 
while Dioscorus was still at home in Aphrodite. Since the petition concerns 
Dioscorus’s hometown, it could have been shown to some of his fellow 
villagers before departing for Constantinople. The rescript drafted subse- 
quently (P.Cair.Masp. I 67029) was written on a clean sheet of papyrus. 
One of Dioscorus’s companions may well have written it while in Constan- 
tinople. 

The petition (P.Cair.Masp. I 67019) also refers to a constitution (a 
troc) of Leo, but in this case one concerning Dioscorus’s hometown di- 
rectly. This text and its confirmation by Justinian, which is also mentioned, 
would have been known and available in Aphrodite itself. In the case of the 
rescript which Dioscorus intended to procure for himself in Constantinople 
in 551 (P.Cair.Masp. I 67028) there would not seem to be a particular rea- 
son why he should have drafted this text already in Aphrodite. It was writ- 
ten on a clean sheet of papyrus, just as the other rescripts drafted for his 
second visit to Constantinople (P.Cair.Masp. I 67024-67025 and 67026- 
67027). Dioscorus could therefore have found the Greek text of the law of 
Leo concerning the inheritance of a man with two wives in succession in 
Constantinople itself while drafting the rescript. 

Would the imperial chancery have told him about the law of Leo? This 
is not very likely. The text quoted is not to be found as such in Justinian’s 
legal corpus, and the imperial chancery would have been the last to quote an 
outdated text. But since P.Cair.Masp. I 67028 is merely a draft one cannot 
quite exclude it. On the other hand, if the imperial chancery instructed Dio- 
scorus on how to draft a rescript, there would have been no reason to have 
him quote the law explicitly, since they would surely recognise the refer- 
ence in lines 11-15. It is possible that they instructed him to draft a rescript 
and to refer to the proper legislation and that Dioscorus then set out to get 
hold of the Greek text of the law of Leo and to draft the rescript. In the draft 
he both included a reference to the law and quoted its opening. 

Why did Dioscorus quote the law explicitly? Those receiving the draft 
would be able to identify the reference and did not need the quotation. Dio- 
scorus is here quoting from an older translation rather than from the latest 
text as promulgated in Justinian’s Code. Strictly speaking one was no 
longer allowed to quote outdated texts any more.” It seems that Dioscorus 


3° Partsch, ‘Neue Urkunden’, p. 234, and Amelotti and Migliardi Zingale, Le 
costituzioni giustinianee, p. 57. 
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added the opening merely for himself, which means that he either knew the 
rest of the text of the old law by heart or that he owned a copy of it (the 
opening would allow him to find it back among his own papers). On bal- 
ance I much prefer the latter. 

That we have not found any legislation among the papers of Dioscorus 
can be explained by the fact that only that which no longer interested his 
heirs was deposited in the storage where his papers were eventually found. 
Juridical texts and also biblical texts would have been removed by whoever 
went through Dioscorus’s papers after his death, but originally they may 
have been a not unimportant part of it. P.Aphrod Lit. is not only important 
in what it contains, because that does give us an idea of the kind of things 
Dioscorus was interested in, but also in what it does not contain, because 
that kind of literature would have interested his heirs, i.e. juridical and bib- 
lical texts. Dioscorus’s interests were apparently larger than those of his 
heirs, and they included biblical and juridical texts now lost to us. If the in- 
terests of his heirs were more restricted, they might have taken just the ju- 
ridical texts, leaving the biblical texts for the monastery founded by Dio- 
scorus’s father" and depositing the rest in a storage bin to be retrieved only 
in modern times. 

The second rescript drafied by what appears to be Dioscorus’s cousin 
and by Dioscorus himself (P.Cair.Masp. I 67026-67027) concerns the 
cousin and his sister. She and her brother are known from other texts as the 
children of Megas and an anonymous mother, a sister of Dioscorus’s father 
Apollos. They grew up with Dioscorus in his father’s house. The cousin ac- 
companied Dioscorus to Constantinople to present a petition on his own and 
his sisters behalf. Dioscorus helped draft the rescript for them, because the 
second draft is in his hand. The cousin is one of the signatories to 
P.Cair.Masp. Ill 67283, where his signature (iii 7-8) was identified as being 
in Dioscorus’s hand by the editor. It is not stated there that Dioscorus wrote 
for his cousin, and it is very likely that the hands of the two cousins were 
very similar. They grew up together and certainly received the same kind of 
education. I have, however, not yet been able to check the hand of the sig- 
nature against the other texts (see note 27). 


*° It is often stated in the secondary literature that Apollos at one point became a 
monk, but this does not appear to be the case. He remained protokometes of 
Aphrodite until he died. In PSI VIII 933 he is styled ‘apa,’ but that does not mean he 
was a monk. The adjective ceBäoquos also used for Apollos in that text refers to his 
status as a protokometes. The man addressed in P.Cair.Masp. 1 67064 may not be 
Dioscorus’s father (sce note 44) and does not have to be a monk in a monastic 
community, as is sometimes claimed, but could be a paterfamilias with an extended 
family. 
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What strikes me in the second rescript is that between the lines it re- 
marks on Dioscorus’s own situation. The uncle of the cousins is after all his 
father. People acting for the pagarch have seized Apollos’s property be- 
cause of outstanding debts. The drafts refer to this twice and express strong 
reservations about this procedure by first using the verb p&okovrag in line 
9 and then Aéyovovv in line 17 to suggest that the authorities had no right to 
act on their (mere) claims. Although the proper subject of the rescript is the 
plight of Dioscorus’s cousins, his own plight also shines through the text. 

Apart from the legal problems with Dioscorus’s own inheritance and 
that of his cousins, his services were also called upon by others, especially 
after he moved to Antinoopolis. There he composed P.Cair. Masp. III 67353 
in 569, which is preserved in fragments only." In this exheredatio a father 
disinherits his four children granting them the ‘Falcidian portion’ only. The 
old Lex Falcidia of 40 BC prescribed that the instituted heir(s) should get at 
least one quarter of the assets. Here, however, we are not dealing with a 
quarter but with a third, because the four children are each to get one 
twelfth (lines 14-15). This is clearly not the ‘Falcidian portion’, but Justin- 
ian’s ‘legitimate portion’, which prescribed that children — who were bound 
to dispute a will if it entirely disinherited them — should receive at least a 
third (or one half where there were more than four children) of what they 
would get in case of intestacy. Is this confusion of terms just ‘legal psy- 
chology’, an example of Dioscorus’s inappropriate use of a juridical term to 
impress his clients? I do not think so. Justinian himself implicitly refers to 
the ‘Falcidian portion’ when introducing the ‘legitimate portion’ in Nov. 18, 
1, where he raises the amount from a quarter to a third (or one half). He 
clearly thought he was merely revising the old ‘Falcidian portion’. 

Just as in the case of the law of Leo, which was the basic reference for 
issuers and users of the law in cases of a second marriage, the old Lex Fal- 
cidia was in people’s minds when applying the new ruling of Justinian. That 
emperor had merely changed the details of, but not the idea behind, the old 
law. The ‘Falcidian portion’ was late ancient shorthand for complex legis- 
lation which culminated in Nov. 18, 1. When applying its provisions one 
could apparently still refer to it as the ‘Falcidian portion’ — everyone ‘in the 
know’ would understand what was meant. This is therefore not a mistake on 
Dioscorus’s part, but rather shows that he was juridically up to date. 

In conclusion, it may be added that Dioscorus not only availed himself 
of his legal knowledge to defend his rights. He also supported his own case 
by writing ‘petition’ poems, or even merely laudatory poems, for people in 
power from whom he expected help.** Whether Dioscorus ever used magic 


4! For an English translation see Hunt and Edgar, Select Papyri, no. 87. 
12 See Fournet, Hellénisme, vol. 1, pp. 317-325. 
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to support his own case is not certain. The only piece of magic included in 
his papers is concerned with the inundation and shows him rather as a wor- 
ried landowner.” 

At the time he embarked on a career as a simple notary,** Dioscorus 
had received whatever legal training was to be had in Aphrodite or nearby 
Antacopolis. The complicated structure of his own family, which I have 
tried to elucidate, provided a better legal training. After the death of his fa- 
ther Dioscorus was forced to secure a large part of the family inheritance for 
himself and for his half-brother and -sister (P.Cair. Masp. I 67024) and even 
for his cousins. In doing so he availed himself of existing legislation, such 
as that of the emperor Leo, which he knew through a Greek translation. 
Later on, when he was an established notary in Antinoopolis — he had asked 
to be allowed to set up shop as a nomikos there in one of the ‘petition’ po- 
ems (P.Aphrod.Lit. IV 12) — he continued to practise his legal knowledge, 
not only for his own sake, but also for others. The always tenuous transmis- 
sion of property from one generation to another is illustrated not only by the 
mass of extant legislation on inheritance from late antiquity, but also by 
Dioscorus’s use of this legislation in his attempt to defend his rights against 
his half-brother and -sister (P.Cair.Masp. I 67028) and in his concomitant 
attempt to help defend the rights of his cousins against authorities who were 
seizing his father’s inheritance while lumping their inheritance incorrectly 
but understandably with that of himself and his half-brother and -sister 
(P.Cair.Masp. I 67027). The precise composition of Dioscorus’s family 
eluded the authorities just as it has eluded us for the past ninety-five years.‘ 
1 hope to have cleared up some of the muddle. 


* Preisendanz, Papyri graecae magicae, no. 13a. 

#4 In a letter to what is basically an anonymous father (the name read in the address 
is largely in a lacuna), someone calls his son Dioscorus a scholastikos (P.Cair.Masp. 
1 67064, 13). This title would be out of place for our man. C£ note 40. 

“The first text from the archive (P.Flor. I 93) was published as early as 1906. 
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Appendix 1: translations of the more important texts referred to above 


P.Cair.Masp. 1 67024-67025, 24-30: 

Because he (Dioscorus) also says that some of those who own land at that village 
(Aphrodite) have seized property belonging to the petitioner and his (half) 
brother(s) and/or (-)sister(s) in contradiction with what is lawful (crossed out: using 
the second levy of the aforesaid tax as an excuse), we rule that your illustriousness 
who watches after their interests should make sure that, if you find out that it is so, 
justice is done to the petitioner and his (half-)brother(s) and/or (-)sister(s) according 
to the law. 


P.Cair.Masp. I 67026-67027: 

Dioscorus approached us saying that his own mother, while the things which had 
been left to them out of their parents” (estate) were undivided between her and her 
brother Apollos, passed away with the suppliant and his sister, her children, as heirs 
[5] while they were still very young, leaving the suppliant and his sister in the care 
of the aforesaid uncle (P.Cair.Masp. I 67027 adds: that this man [Apollos] a certain 
time before his death handed over to Dioscorus and Peristera, our suppliants, the 
things and the increments which pertained to them out of the maternal inheritance of 
so-and-so [the precise reference of this masculine form is unclear], for which they 
have been paying the taxes until now); and that, now that the aforesaid Apollos has 
died, the men of Julian the most illustrious (pagarch) proceeded (P.Cair.Masp. I 
67027 adds: against the things of our suppliants) and took away all the property left 
by him, claiming that the aforementioned Apollos [10] died with a liability to them, 
although the maternal things of the petitioners were among that property and not 
subject to the debts of that man (Apollos). He (Dioscorus) requested to receive our 
help in this matter. 

We therefore rule that your illustriousness should summon both parties and in- 
vestigate what has been said by the suppliant, and that you according to the laws 
uphold for him and his sister [15] the ownership of their maternal things according 
to the share which pertained to her (their mother; not: them, as in Maspero’s transla- 
tion) of the property of her parents together with all legal increment and that you do 
not allow those who say that the property of the uncle of the suppliants is liable (to 
them) to subsume also the things which pertain to the suppliants out of their 
mother’s (estate). For even if on the one hand there never was a division between 
[20] them (their mother and their uncle Apollos), yet on the other hand we do not 
want (note that the verb BovAöueda in line 21 does not properly belong with the 
expression xaß" oiovodv tpéxov, with which it is nevertheless joint in such a way 
that one would almost take it as the verb of a subordinate clause) that our petitioners 
are harmed in any way. 

Your illustriousness and those who will hold your position after you and the 
bureau under your command shall pursue this until the very end by all means, there 
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being a fine of three pounds of gold in store for those who dare to break this ruling 
or [25] allow this ruling to be broken. 


P.Cair.Masp. 167028: 

Dioscorus approached us saying that his own father ... the most prominent ... con- 
cluded a second marriage and transferred what belonged to the first wife to the sec- 
ond wife; that he passed away so that the [5] children of (the second wife) took away 
(not: so that he deprived the children of [the first wife], as in Maspero’s translation) 
and wasted those things; and that our suppliant is altogether laid waste so that he is 
in need of our protection and that of the laws. 

We therefore rule that your illustriousness should summon them and inquire 
after this; and that, if you find out that it is so and that the things turn out really to 
have belonged to his [10] mother (supplement uncertain), you should demand this 
back and give it to the petitioner, while upholding the law of the late Leo for the pe- 
titioner with regard to the other things which belonged to the deceased to the effect 
that the second wife does not receive more than what pertains to each individual 
child from the first marriage. 

[15] Because he also says that some landed property devolved on his own fa- 
ther, after his (whose? Apollos’s or Dioscorus’s?) aunt had written a donation 
document, and that the children from the second marriage keep hold of this property 
(reading tadı[a] with the editio princeps) after having procured for themselves a 
second donation document in their name, we rule that your illustriousness should 
also inquire after this and if you find out that it is so, [20] do not pay any attention 
(reading xpoo(o)xhs) to second donation documents written about things which 
have already been alienated, considering that even our laws do not make such things 
valid (tentatively translating Schubart’s suggestion @]g ob8é).*° 

The law of Leo is as follows: As much as the first wife would get [25] if her 
husband dies before her, that much the second wife (should) also get if her husband 
dies before her (?). 


*°See Bilabel, Berichtigungsliste, p. 39. 
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Appendix 2: revised stemma of Dioscorus's immediate family 


| | 


1 © Apollos 00 2 sister 00 Megas 
Dioscorus Menas sister Dioscorus Anastasia alias 
Tekrompia/Peristera 
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